A logical analysis of burdens of proof.
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Abstract

In this paper we present a logical analysis of three notions of burden of proof: the burden of persuasion, the burden of production, and the tactical burden of proof. We give our analysis against the background of logical systems for defeasible argumentation. Legally, the burden of persuasion specifies which party  loses on an issue if the evidence is balanced. Whether this burden is met is determined in the final stage of a proceeding, after all evidence is provided. The burden of production specifies which party has to offer evidence on an issue at different points in a proceeding. If the burden of production is not met, the issue will be decided as a matter of  law against the burdened party, while if  it is met, the issue will be decided regardless of the burden. In the law,  the two burdens are usually determined by the ‘operative facts' for  a legal claim, i.e., the facts that legally are ordinarily sufficient reasons for the claim. Identifying these operative facts is a matter of law. The tactical burden of proof, by contrast, is not allocated by law but is induced by the defeasible nature of the reasoning and the estimated quality of the evidence and arguments produced so far in a proceeding. This burden is a matter of tactical evaluation in that a party must assess the risk of losing on an issue if no further evidence concerning that issue is produced.

We discuss the logical differences between the three notions by showing how each of them can be formalised in a logic for defeasible argumentation. We also discuss to what extent shifts and distributions of the three kinds of burden of proof can be logically modelled. Finally, we discuss how burden of proof is logically related to the notion of a presumption and how our logical model accounts for different proof standards.

